
The Paradox of Protection: The Business 
Judgment Rule, Risk Allocation, and the 
Jurisdictional War for Corporate Charters 
Executive Summary 
The governance of American corporations rests upon a fundamental, if often misunderstood, 
judicial doctrine: the Business Judgment Rule (BJR). This report provides an exhaustive 
analysis of the BJR’s functional role in regulating corporate risk-taking, addressing the critical 
inquiry of whether the rule serves as a meaningful constraint via requirements for "informed" 
and "rational" decision-making, or whether it effectively licenses unbridled risk. Furthermore, this 
analysis juxtaposes the Delaware hegemony against the emergent, aggressively protective 
liability regimes of Nevada and Texas, exploring the implications of the "DExit" phenomenon for 
the future of shareholder recourse and managerial accountability. 

The findings detailed herein suggest a bifurcated reality. In Delaware, the Business Judgment 
Rule operates as a "procedural cage" but a "substantive license." While the jurisprudence 
theoretically permits directors to undertake catastrophic substantive risks—provided they are not 
"irrational"—it simultaneously imposes a rigorous, increasingly expensive procedural constraint. 
The requirement that directors be "informed," grounded in the seminal Smith v. Van Gorkom 
decision, has evolved into a complex web of "process due care." This proceduralism serves as 
the primary check on reckless management within the Delaware ecosystem, forcing 
deliberation, expert consultation, and documentation even as courts steadfastly refuse to police 
the wisdom of the ultimate business decision. 

However, a distinct fracture has emerged in the national landscape. The statutory regimes of 
Nevada and the newly enacted Texas Senate Bill 29 represent a rejection of Delaware’s 
"process cage." By effectively eliminating "gross negligence" as a basis for liability and codifying 
strong statutory presumptions of informed action, these jurisdictions are moving toward a 
paradigm of "Controller Primacy" and "Managerial Insulation." This trend, exemplified by 
high-profile reincorporations like Tesla and TripAdvisor, implies that the market for corporate law 
is shifting away from Delaware's balanced "judicial monitoring" model toward jurisdictions that 
offer a "stronger shield"—one that licenses risk-taking by dismantling the procedural tripwires 
that plaintiffs use to sustain litigation in Delaware. 

 

Chapter 1: The Theoretical Architecture of Risk and 
Judgment 



To understand whether the Business Judgment Rule constrains or licenses risk, one must first 
interrogate the theoretical purpose of the corporation itself. The aggregation of capital in the 
corporate form is designed specifically to facilitate risk-taking that individual investors, acting 
alone, could not bear. The separation of ownership (shareholders) and control 
(directors/managers) creates the classic agency problem: managers may take excessive risks 
("gambling with other people's money") or insufficient risks (protecting their own tenure and 
human capital). The BJR is the judicial mechanism developed to manage this tension, 
functioning not merely as a defense, but as a central allocation of authority. 

1.1 The Judicial Abhorrence of Risk Aversion 
The foundational justification for the Business Judgment Rule in Delaware jurisprudence is the 
prevention of risk aversion among corporate fiduciaries. Shareholders, who can easily diversify 
their portfolios across hundreds of companies, are theoretically risk-neutral regarding 
firm-specific idiosyncratic risk. They desire managers who will pursue positive net-present-value 
projects, even those with high variance in outcomes. Directors, conversely, have their human 
capital, reputation, and often their entire livelihood tied to the specific firm they manage. They 
are inherently non-diversified. 

If directors faced personal liability for business decisions that resulted in loss, their rational 
response would be extreme conservatism. As Chancellor Allen famously articulated in Gagliardi 
v. TriFoods International, Inc., corporate directors typically have a small ownership interest 
relative to the corporation's total value. They enjoy only a fraction of the "upside" of a risky 
decision but could potentially face the entirety of the "downside" if liability were imposed for 

failure.
1 

"To allege that a corporation has suffered a loss as a result of a lawful transaction... 
does not state a claim for relief against that fiduciary no matter how foolish the 

investment may appear in retrospect." — Gagliardi v. TriFoods Int'l, Inc. 
1 

The Gagliardi opinion crystallizes the logic: if there is even a "very small probability" of liability 

for "negligence" or "bad judgment," directors will avoid risky projects entirely.
3

 Therefore, the 
BJR acts as a shield to protect the shareholder’s interest in risk-taking. It effectively licenses 
directors to take risks that might result in failure, under the theory that judicial second-guessing 

would chill the entrepreneurial spirit that drives shareholder value.
5 

1.2 The Presumption as a Rule of Abstention 
The BJR is technically a presumption. It presumes that "in making a business decision, the 
directors of a corporation acted on an informed basis, in good faith and in the honest belief that 

the action taken was in the best interests of the company".
7

 This presumption creates a high 



barrier to judicial review. It is not merely a standard of liability; it is a doctrine of judicial 
abstention. 

Scholars and courts have long recognized that judges are ill-equipped to evaluate business 
decisions. Unlike tort law, where a "reasonable person" standard can be applied to driving a car 
or maintaining a property, business decisions involve complex trade-offs, uncertain futures, and 
competitive dynamics that do not lend themselves to objective "reasonableness" tests in 

hindsight.
6

 Thus, the default setting of corporate law is non-review. 

However, this license is not absolute. The "cage" that limits this license is constructed of 
fiduciary duties: the duty of loyalty (precluding self-dealing) and the duty of care (mandating 
prudent process). The BJR only applies if the directors were informed and acted in good faith. If 
a plaintiff can rebut the presumption by showing a breach of these duties, the shield vanishes, 
and the court reviews the transaction under "entire fairness," a rigorous standard where the 

directors must prove the transaction was fair in both price and process.
10 

1.3 "Unbridled Risk" in the Banking Context 
The tension between "license" and "constraint" is most acute in the banking sector, where the 
"unbridled risk hunger" of shareholders can externalize costs onto society (systemic risk) and 
taxpayers (bailouts). Research indicates that the BJR, by protecting risk-taking, may exacerbate 
this problem in financial institutions. Bank shareholders, protected by limited liability and 
benefiting from the potential upside of leverage, may encourage "unbridled risk-taking" that 

directors, shielded by the BJR, are happy to authorize.
12 

Critics argue that the BJR’s justification—attenuating risk aversion—is dangerous when applied 
to systemically important financial institutions. In these contexts, the "unbridled risk" licensed by 

the BJR essentially contaminates the economy with negative externalities.
13

 Yet, as discussed 
in later chapters, Delaware courts have steadfastly refused to alter the BJR for banks, 

maintaining the "business risk" distinction even in the face of the 2008 financial crisis.
15 

 

Chapter 2: The Delaware Compromise – The Procedural 
Cage 
While the BJR licenses substantive risk, Delaware law imposes a rigorous "procedural cage" to 
ensure that such risk is the product of deliberation rather than negligence. The primary 
mechanism for this constraint is the requirement that decisions be "informed." This 
distinction—between substantive freedom and procedural constraint—is the hallmark of 
Delaware's "Proceduralism." 



2.1 The Van Gorkom Shock: Establishing Process Due Care 
The modern era of the "informed" requirement began with the Delaware Supreme Court's 1985 
decision in Smith v. Van Gorkom. Before this case, it was widely believed that directors would 
not be held personally liable for business decisions absent a conflict of interest. Van Gorkom 
shattered this assumption. 

In Van Gorkom, the court held directors personally liable for approving a merger—even though 
the share price represented a significant premium over the market—because the process was 
flawed. The board approved the sale in a two-hour meeting, without reading the merger 

agreement, without prior notice, and without obtaining a fairness opinion or valuation study.
16

 
The court found the board "grossly negligent" in failing to inform themselves of "all material 

information reasonably available".
18 

This decision established that the BJR is not a shield for sloth. It acts as a constraint on 
risk-taking by imposing a "process tax." Directors cannot simply make a "gut check" decision to 
sell the company or enter a risky new market. They must engage in a deliberative process: 
hiring experts, reviewing documents, asking questions, and documenting their inquiry. 

2.2 The Concept of "Process Due Care" 
The Van Gorkom doctrine crystallized the concept of "process due care." Delaware courts have 
repeatedly emphasized that they do not review "substantive due care"—i.e., whether the 
decision was "right" or "smart." They review only whether the process used to reach the 

decision was adequate.
19 

"Due care in the decisionmaking context is process due care only." — Brehm v. Eisner 
21 

This creates a "procedural cage." Directors are free to take the risk of selling the company, but 
they are constrained in how they reach that decision. If they fail the procedural test of being 

"informed," they lose the BJR protection, even if the decision itself was rational.
20

 This "gross 
negligence" standard in the decision-making process is the lever plaintiffs use to pry open the 
boardroom door. It forces boards to slow down and deliberate, theoretically checking "unbridled" 

impulses.
23 

2.3 Cede v. Technicolor: The Burden Shifting Mechanism 
The constraint was further tightened in Cede & Co. v. Technicolor, Inc. (Cede II). Here, the 
Delaware Supreme Court clarified the consequences of a breach of the duty of care. The court 



held that if a plaintiff successfully rebuts the BJR presumption by showing gross negligence 

(lack of due care), the burden shifts entirely to the defendants to prove "entire fairness".
10 

This burden-shifting mechanism is critical. It means that a plaintiff does not need to prove that 
the negligence caused a loss (as in tort law). They simply need to prove the process was 
flawed. Once that is shown, the directors must undergo the arduous, expensive process of 

proving the transaction was entirely fair.
10

 Because proving "entire fairness" in litigation is 
inherently risky and invasive, directors are highly incentivized to stay within the "procedural 
cage" of the BJR. They hire bankers and lawyers to "paper the file," ensuring they meet the 
"informed" standard. This "proceduralism" acts as a check on impulsive risk-taking, forcing a 

pause for deliberation.
26 

2.4 The Cost of Being "Informed" 
The "informed" requirement imposes tangible costs on corporate decision-making. It requires: 

●​ Time: Boards must meet, deliberate, and review materials. Rapid-fire decisions are 
legally perilous. 

●​ Money: Fairness opinions, legal counsel, and expert consultants are mandatory for 

major transactions to demonstrate due care.
16 

●​ Documentation: Minutes must reflect the depth of the inquiry. 

While critics argue this leads to "ritualistic" board meetings where directors merely go through 

the motions to satisfy legal standards 
16

, proponents argue that these rituals serve a 
disciplining function. By forcing the board to hear the bad news, review the risks, and ask the 

questions, the law reduces the likelihood of "unbridled" recklessness rooted in ignorance.
27 

 

Chapter 3: The Substantive License – Rationality and 
Waste 
If the "informed" requirement constrains the process, does anything constrain the substance of 
the risk? Can a fully informed board decide to bet the entire company on a single spin of a 
roulette wheel? Delaware courts have struggled with this, ultimately defining the substantive 
limit so narrowly that it serves as a virtual license for any risk that can be articulated as a 
business strategy. 

3.1 Brehm v. Eisner: Defining Irrationality 



The theoretical limit of the BJR is "irrationality." In Brehm v. Eisner, involving the massive 
severance package paid to Michael Ovitz by Disney, the Delaware Supreme Court stated, 

"Irrationality is the outer limit of the business judgment rule".
21 

However, the court immediately qualified this by equating "irrationality" with "waste." The 
standard is not whether a decision is "unreasonable," "stupid," or "egregious." It is whether the 
decision is "so one-sided that no business person of ordinary, sound judgment could conclude 

that the corporation has received adequate consideration".
6 

"Irrationality may be the functional equivalent of the waste test or it may tend to show 

that the decision is not made in good faith..." — Brehm v. Eisner 
21 

This definition renders "irrationality" almost impossible to prove in a public company context. As 
long as the corporation receives some benefit—even a highly speculative one—the decision is 

not irrational.
15 

3.2 The "No Rational Business Purpose" Test 
The operational test for substantive review is whether the decision can be attributed to "any 

rational business purpose".
30

 This is a deferential standard. It does not require the purpose to 
be good or likely to succeed. It only requires that it acts in furtherance of a corporate objective. 

In In re Volcano Corp., the court noted that if a majority of fully informed shareholders approve a 
transaction, it is essentially "review proof" regarding waste, because the fact that shareholders 

accepted it implies a rational basis.
32

 Similarly, in Citigroup, the court found that investing in 
subprime mortgages—even as the market collapsed—had a rational business purpose: profit 

maximization.
15 

3.3 The Illusion of Substantive Constraint 
Consequently, the "rationality" requirement is largely illusory as a constraint on risk. A board can 
approve a strategy that has a 99% chance of failure, provided the 1% upside is lucrative enough 
to justify the gamble in a rational framework. The BJR licenses unbridled substantive risk-taking, 
provided that the risk is: 

1.​ Taken by an informed board (Process Constraint). 
2.​ Motivated by a rational business purpose (Substantive License). 
3.​ Not tainted by self-interest (Loyalty Constraint). 



The "cage" is procedural; the "license" is substantive. The rule requires directors to think before 

they leap (informed), but it allows them to leap across a canyon if they have thought about it.
6 

 

Chapter 4: The Oversight Boundary – Caremark and 
Citigroup 
A critical nuance in determining whether the BJR constrains "unbridled risk" is the distinction 
between business risk and legal compliance risk. This distinction was solidified in the line of 
cases following In re Caremark International Inc. Derivative Litigation. 

4.1 The Caremark Duty 
Caremark established that directors have a duty of oversight—a duty to ensure that information 

and reporting systems exist to monitor the corporation's compliance with the law.
35

 A failure to 
monitor can be a breach of the duty of loyalty (bad faith). 

However, Caremark claims are notoriously difficult to plead. A plaintiff must show a "sustained 

or systematic failure" of oversight.
36

 This high bar serves to protect directors from liability for 
isolated compliance failures. The doctrine essentially requires a "good faith effort" to implement 
a system; it does not require the system to be perfect. 

4.2 Citigroup: The Rejection of "Business Risk" Oversight Liability 
In the wake of the 2008 financial crisis, plaintiffs attempted to expand Caremark to cover 
"business risk." In In re Citigroup Inc. Shareholder Derivative Litigation, shareholders argued 
that the board breached its duty of oversight by failing to monitor the "red flags" of the 

deteriorating subprime market, leading to billions in losses.
37 

Chancellor Chandler emphatically rejected this extension. He distinguished between "fraud or 
other wrongdoing" (which Caremark covers) and "business risk" (which it does not). To impose 
oversight liability for "excessive risk," he argued, would invite courts to conduct "hindsight 

evaluations of decisions at the heart of the business judgment of directors".
6 

"To impose oversight liability on directors for failure to monitor 'excessive' risk would 
involve courts in conducting hindsight evaluations of decisions at the heart of the 

business judgment of directors." — In re Citigroup 
6 



This holding cements the BJR as a license for unbridled business risk. A board can knowingly 
take on massive exposure to volatile markets. As long as they are not ignoring illegal conduct, 

the BJR protects that risk-taking.
39

 The court explicitly stated that oversight duties are not 

designed to subject expert directors to liability for failing to predict the future.
40 

4.3 The "Bad Faith" Loophole 
The only real constraint on business risk within the oversight context is "bad faith." If a board 
acts with "conscious disregard" for its duties—for example, by utterly failing to implement any 

risk management system—it might face liability.
40

 However, if a system exists, simply making 
the "wrong" decision about risk tolerance is protected. Thus, the "cage" here is again 
procedural: have a risk committee, receive reports, and document discussions. Once that 

process is in place, the quantum of risk accepted is largely unreviewable.
41 

 

Chapter 5: The Nevada Insurrection – Liability Without 
Negligence 
While Delaware maintains this delicate balance—licensing substantive risk while imposing a 
"gross negligence" procedural constraint—Nevada has aggressively moved to dismantle the 
procedural cage entirely, positioning itself as a "safe haven" for directors. 

5.1 The Rejection of "Gross Negligence" 
The defining feature of Nevada corporate law is its statutory rejection of the "gross negligence" 
standard that underpins Delaware's Van Gorkom doctrine. In Chur v. Eighth Judicial Dist. Court, 
the Nevada Supreme Court held that under Nevada statutes (specifically NRS § 78.138), 

directors and officers are not liable for gross negligence.
43 

Liability in Nevada requires two distinct elements, both of which must be proven by the plaintiff: 

1.​ A rebuttal of the BJR presumption. 
2.​ A showing that the breach involved "intentional misconduct, fraud, or a knowing violation 

of law".
43 

This is a seismic shift from Delaware. In Delaware, a plaintiff can plead "gross negligence" in the 
decision-making process (e.g., failure to read the contract, failure to get a valuation) to strip the 

directors of BJR protection and force an entire fairness review.
20

 In Nevada, pleading gross 



negligence is insufficient as a matter of law. Even acts that are "mind-bogglingly foolish" or 

"reckless" do not create liability unless there is intent to harm or commit fraud.
43 

5.2 Implications for "Unbridled Risk" 
Nevada's regime creates a much broader license for unbridled risk than Delaware's. 

●​ No Process Constraint: A Nevada board could theoretically approve a merger in a 
five-minute meeting without reading the documents (a Van Gorkom violation). While this 
might be "grossly negligent," it is not necessarily "intentional misconduct" or "fraud." 
Therefore, the directors would remain shielded. 

●​ Stronger Shield: By removing the "informed" requirement as a liability trigger (replacing 
it with an intent trigger), Nevada allows directors to take risks faster and with less 
"papering of the file." This reduces transaction costs but removes the primary check on 

managerial laziness or incompetence.
44 

This has led to the description of Nevada as a "no-liability corporate safe haven" by critics, and 

a "pro-director" jurisdiction by proponents.
47

 The "cage" in Nevada is almost non-existent for 
duty of care claims; it only catches criminals (fraud/intent), not gamblers (risk-takers) or slackers 
(grossly negligent actors). 

5.3 The "DExit" Appeal 
This liability framework is the primary driver of the "DExit" (Delaware Exit) phenomenon for 
smaller firms and those with controlling shareholders. For controllers, the threat of "entire 
fairness" litigation in Delaware is a constant tax. Nevada offers a regime where even conflicted 
transactions are harder to challenge, as plaintiffs must often prove fraud or intent rather than 

just a flawed process.
48 

 

Chapter 6: The Texas Gambit – Codification and the 
Stronger Shield 
Texas has entered the competition for corporate charters with a sophisticated strategy that 
mirrors Nevada's protectionism but packages it within a codified, "business-friendly" statutory 
framework. Senate Bill 29 (SB 29), effective May 2025, represents a calculated attempt to 
attract corporations by offering a "stronger cage" against litigation. 

6.1 Codifying the Business Judgment Rule (TBOC § 21.419) 



Historically, Texas followed common law BJR principles similar to Delaware. However, SB 29 
added Section 21.419 to the Texas Business Organizations Code (TBOC), explicitly codifying 

the BJR for public companies and those that "opt-in".
50 

The statute establishes powerful presumptions. In taking any action, a director is presumed to 
act: 

1.​ In good faith; 
2.​ On an informed basis; 
3.​ In furtherance of the corporation’s interests; 

4.​ In obedience to the law.
51 

To rebut this, a plaintiff must prove that the conduct involved "fraud, intentional misconduct, or a 

knowing violation of law".
53 

6.2 The "Informed" Presumption vs. Delaware's "Gross Negligence" 
The crucial difference lies in the "informed" requirement. 

●​ Delaware: "Informed" is a factual question subject to a "gross negligence" standard. 
Plaintiffs can survive a motion to dismiss by alleging facts showing the board was 
uninformed (e.g., Van Gorkom). 

●​ Texas: SB 29 creates a statutory presumption that the board was informed. 
Furthermore, it aligns the liability standard with Nevada's: liability requires "fraud" or 
"intentional misconduct." It implicitly (and in commentary, explicitly) rejects "gross 

negligence" as a basis for liability.
53 

This effectively immunizes directors from Van Gorkom-style claims. A Texas plaintiff alleging 
that a board failed to read a merger agreement would likely be dismissed because "failure to 

read" is negligence (or gross negligence), not "intentional misconduct" or "fraud".
54 

6.3 The Procedural Cage of Pleading 
Texas has also strengthened the procedural cage against plaintiffs. SB 29 requires that 
allegations of fraud or intentional misconduct be pleaded with "particularity," mirroring the strict 

federal Rule 9(b) standard for fraud.
56

 Additionally, it allows corporations to mandate that 
derivative suits be brought only by shareholders holding a minimum percentage of shares (e.g., 

3%), effectively barring "nuisance" suits by small holders—a barrier absent in Delaware.
53 

This creates a formidable barrier to entry for litigation. In Delaware, a plaintiff with one share can 
sue. In Texas, under the new rules, a "minimum ownership" threshold can be weaponized to 



prevent oversight of "unbridled risk" by anyone other than major institutional investors, who are 

often passive.
53 

6.4 The Texas Business Court 

To rival the Delaware Court of Chancery, Texas established a specialized Business Court.
57

 
This court allows for "internal entity claims" to be heard by specialized judges, avoiding the 
unpredictability of general juries. This addresses one of Delaware's key advantages (expert 

judges) while pairing it with Texas's more protective statutory regime.
50 

 

Chapter 7: DExit and the Rise of Controller Primacy 
The divergence in liability standards—Delaware's "procedural cage" vs. Nevada/Texas's "liability 
shield"—has triggered a measurable trend of reincorporation, dubbed "DExit." This 
phenomenon illuminates what corporations (and specifically, controllers) actually value in a legal 
regime. 

7.1 The Case of Tesla and Elon Musk 
The most prominent example of this trend is Tesla's reincorporation from Delaware to Texas. 
This move was directly precipitated by the Delaware Court of Chancery’s decision in Tornetta v. 

Musk, which invalidated Elon Musk’s $56 billion compensation package.
58 

●​ The Delaware Problem: In Tornetta, the court applied "entire fairness" review because 
Musk was deemed a controlling stockholder who dominated the board process. Despite 
shareholder approval, the court found the process flawed (the "informed" vote was 

deemed inadequate due to disclosure failures regarding director independence).
58

 This 
illustrates the Delaware "cage": even a massively successful company with shareholder 
support can have its decisions overturned if the process fails strict fiduciary scrutiny. 

●​ The Texas Solution: By moving to Texas, Tesla places itself under a regime where the 
BJR is codified and liability requires "fraud" or "intentional misconduct." Under Texas's 
new SB 29, a challenge to a compensation package would face a much higher hurdle. 
The plaintiff would have to prove that the independent directors acted with intent to harm 
the company or committed fraud, rather than just proving they were "dominated" or 

"uninformed" under Delaware's complex independence standards.
53 



Tesla’s move signals a preference for "Controller Primacy"—a regime where the vision of a 
founder/controller is given wider latitude, protected from the "nitpicking" of Delaware’s 

procedural duties.
58 

7.2 TripAdvisor and the "Non-Ratable Benefit" 
Similarly, TripAdvisor and its parent, Liberty TripAdvisor, sought to reincorporate from Delaware 
to Nevada. This triggered litigation in Delaware (Palkon v. Maffei). Shareholders argued that the 
move itself was a self-dealing transaction because the directors and controller were receiving a 

"non-ratable benefit": the reduction in liability exposure provided by Nevada law.
61 

●​ The Litigation: The Delaware Court of Chancery initially applied "entire fairness," 
agreeing that moving to a "no-liability" jurisdiction like Nevada conferred a unique benefit 

on fiduciaries.
62 

●​ The Supreme Court Reversal: In February 2025, the Delaware Supreme Court 
reversed, holding that the decision to reincorporate is subject to the Business 
Judgment Rule, not entire fairness, unless there is specific, pending litigation the move 

is designed to evade.
63 

This ruling is critical. It affirms that directors have the business judgment to choose the "cage" 
they live in. They can rationally decide that the "litigation tax" in Delaware is too high and that 
the "unbridled risk" license in Nevada (or Texas) is better for the corporation. The court ruled 

that avoiding future "nuisance" litigation is a valid business purpose.
64 

7.3 Implication: The Demand for a Stronger Shield 
The trend of "DExit" implies that for many modern corporations—especially those with 
aggressive controllers or high-growth strategies—Delaware's "informed" and "rational" 

constraints are viewed less as valuable checks and more as expensive liabilities.
48 

Delaware's value proposition has historically been its "neutral arbiter" status—protecting both 
managers and shareholders. However, as shareholder litigation has become industrialized, the 
"procedural cage" of Delaware (requiring perfect process to avoid settlement) has become 
burdensome. Nevada and Texas are marketing themselves not just as "risk-friendly," but as 

"litigation-hostile." They are selling the absence of the procedural cage.
7 

 



Chapter 8: Synthesis – The Future of Corporate 
Accountability 
The evolution of the Business Judgment Rule reveals a profound shift in the philosophy of 
corporate governance. 

8.1 From Proceduralism to Managerialism 
As legal scholars have noted, Delaware moved away from pure "Managerialism" (blind 

deference to directors) in the 1980s and adopted "Proceduralism".
26

 The courts would not 
second-guess the substance of the decision, but they would rigorously enforce the procedure. 
Van Gorkom forced boards to get fairness opinions. Weinberger forced boards to use 
independent committees. This "Proceduralism" legitimizes the board's power by creating a 

"ritual of care".
66 

The move to Nevada and Texas is a rejection of this Proceduralism. It represents a return to 
Managerialism and Controller Primacy. These jurisdictions assert that the substance of the 
controller's vision is more important than the procedure of the independent board. If the 
controller wants to take an "unbridled risk," the law should not impede them with "process taxes" 
unless they are strictly engaging in fraud. 

8.2 The Comparative Landscape 
To visualize this shift, we can compare the liability standards across the three jurisdictions. 

Table 1: Comparative Analysis of Liability Standards 

Feature Delaware Nevada Texas (Post-SB 
29) 

Standard of Review BJR is a 
presumption; 
rebutted by 
breach of care 
or loyalty. 

BJR is a 
presumption; 
rebutted ONLY by 
fraud/intent. 

BJR is a codified 
presumption; 
rebutted ONLY by 
fraud/intent/ultra 
vires. 



"Informed" 
Requirement 

Yes. Failure = 
Gross 
Negligence ( 
Van Gorkom). 
Rebuts BJR. 

No. Gross 
Negligence does 
NOT establish 
liability (Chur). 

Presumed. Statute 
presumes directors 
are informed. 

Liability Trigger Gross 
Negligence 
(Process 
failure) or Bad 
Faith. 

Intentional 
Misconduct / 
Fraud / Knowing 
Violation. 

Intentional 
Misconduct / 
Fraud / Knowing 
Violation. 

Oversight Duty Caremark (Bad 
Faith). Difficult 
but possible. 

Extremely difficult; 
requires 
intent/knowledge. 

Extremely difficult; 
requires 
intent/knowledge. 

Discovery/Pleading "Reasonable 
conceivability" 
(low bar for 
discovery in 
some cases). 

High bar; gross 
negligence 
allegations 
dismissed. 

"Particularity" 
required for 
fraud/intent. High 
bar. 

Controller Review "Entire 
Fairness" 
(unless MFW 
cleansed). 

BJR generally 
applies unless 
fraud is shown. 

BJR codification 
suggests reduced 
scrutiny for 
controllers. 

20 

8.3 Conclusion: The Stronger Cage is for the Shareholders 
The user asked what the trend implies about the desire for a "stronger" or "different" cage. The 
evidence suggests that corporate controllers desire a stronger shield for themselves, which 
effectively places shareholders in a stronger cage. 



In Delaware, shareholders possess the "key" of gross negligence litigation to unlock the 
boardroom and hold directors accountable. In Nevada and Texas, that key is removed. 
Shareholders are "caged" by high pleading standards (particularity), limited inspection rights 
(Texas SB 29), and the inability to sue for negligence. This traps shareholders in the "unbridled 
risk" decisions of the board without the recourse of procedural policing. 

Thus, the Business Judgment Rule in Delaware acts as a conditional license (constrained by 
process). In Nevada and Texas, it is evolving into an absolute license (constrained only by 
criminal/fraudulent intent). The market's movement toward these jurisdictions suggests a 
growing preference among management for the latter—a regime where "unbridled risk" is not 
just tolerated, but legally insulated from judicial review. 
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